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| David Ruſſel writer in Edinburgh, truſtee for t 
creditors of James Ewart, late merchant in Edin 


Scotland, and John Macintoſh junior merchant 4 / 
in London, a creditor of the ſaid James Ewatt,, 2 
purſuers; ail 


a 


John Ewart merchant in Dumfries, James Hotch- _/ —— 
kis brewer in Edinburgh, George Boyd merchant 
in Edinburgh, and the repreſentatives of the de- 
ceaſed Adam Cleghorn of Weens, defenders, 


HE. purpoſe of the action at the inſtance of the pur- 
ſuers, is, to eſtabliſh an equality among the credi- 
tors of James Ewart, a bankrupt. _ 
The hiſtory of this James Ewart affords a ſtri- 
king example of the wonderful facility with which credit is 
obtained, and money lent in Scotland. This man had ne- | 
ver any fortune, either original or acquired, born juſt above By | 
the rank of a beggar; he never bettered his circumſtances : 
yet he imperceptibly procured an extenſive credit, became a 
dealer in exchange and a wine-merchant, had his town- 


| houſe and his country-houſe, lived elegantly in every re- 
2 85 ſpect, 


11 


ſpect, gained nothing, and ſpent much, and at laſt broke 
for L. 10,000 Sterling, and retired into the ſanctuary. 
Had this been the whole of the hiſtory. of James Ewart. 
it might have been ſaid, that he and his creditors were e- 
qually inconfiderate; he in borrowing, they in giving cre- 
dit: but if it ſhall appear that Ewart was all along perfectly 
well appriſed of his own condition, and foreſaw that hi; 
bankruptcy was inevitable; that, by a fallacious ſhew of 
punctuality in buſineſs, he lulled his moſt confiderable credi. 
tor, who reſided at a diſtance, into a fatal ſecurity; that ha 
ving; once drained him to the utmoſt farthing, he then re. 
ſolved to ſtop payment, clandeſtinely communicated his re 
ſolution to ſome few favourite creditors, who reſided in the 
ſame place with himſelf; clandeſtinely informed them what 
perſons were his debtors, and gave thoſe favourites an op- 
portunity of attaching his ſubjects by early diligence; and 
after having accompliſhed this plan, retired with his books 
into the ſanctuary : If theſe things ſhall appear, then Ewart 
will be held as worſe than znconfagderate, and his poſtponed 
creditors will be held as decerved. | 
Whether this be a juſt repreſentation of the caſe, will beſt 
appear from the following recital of facts. 
Jan. 20. & Adam Cleghorn of Weems, James Hotchkis brewer in 
Edinburgh, and John Ewart merchant in Dumfries, became 
engaged with James Ewart to the Royal Bank for a caſh-ac- 
count, to be kept in James Ewart's name, to the amount of 
L. 1500 Sterling. | | | . 
June 30.1763 James Ewart granted a bond. of relief in favour of his co- 
obligants: this bond ſtill remains unregiſterel. 8 
Nov. 8. 1763. By a ſtated account made out of Ewart's orders and pay- 
ments, it appears, that the whole ſum of this credit was 
drawn and due on the 8th November 1763; and that from 
that time forward, there were no operations whatever upon 
his account, not a farthing replaced to his credit. 
Ewart had, in the courſe of his buſineſs, become a corre- 


ſpondent 


171 
ſpondent of John Macintoſh junior, merchant in London: 
He kept up a great ſhew of exactneſs in his remittances ; 
and thus, by what may be termed a mercantile hypocriſy, eſta- 
bliſhed his character with a ſtranger. 

Meanwhile Ewart, as he himſelf has acknowledged at 
your Lordſhips bar, never carried on his books regularly, 
„nor balanced them in the courſe of his trade;” and as © he 
began his trade without any ſtock, ſo was always fighting 
to ſupport credit.” 

The manner in which he fought to ſupport his credit at 
laſt, was this: He drew bills of exchange upon John Macin- 
toſh to the amount of no leſs than Three thouſand fix hundred 
pounds Sterling. This he did within a few weeks of the time 
at whick he ſtopped payment. By negotiating thoſe bills on 
the exchange of Edinburgh, he received every ſhilling of this 
great ſum. How he applied the money ſo received, is a que- 
{tion which will probably remain for ever undecided. One 
thing is certain, and acknowledged by Ewart himſelf, © That 
two or three poſts before he ſtopped payment, he received 
a letter from Mr Macintoſh, acquainting him that he 
Macintoth was ſo much ſtraitened by his being ſo greatly 
in advance, that he would be obliged to draw upon the de- 
clarant at five per cent. exchange; and as the declarant could 
not procure any money, he then ſaw that of necelſi ity he muſt 
ep payment as ſoon as ſuch bulls came upon him.” 

It was highly unjuſt in Ewart to abuſe the confidence pla- 
ced in him by his correſpondent, and to contract ſo very 
large a debt even at the eve of certain inſolvency. The cre- 
ditor whoſe confidence was thus abuſed, not only refided at 
4 diſtance, but was utterly unable to procure any payment 
of the debt ſo contracted : for your Lordſhips will obſerve, that 
the only documents of the debt due to John Macintoſh were 
bills drawn and accepted; and many of them were ſo lately 
drawn, as not to be payable for upwards of a month after 
Ewart's failure. Thus was Mr Macintoſh deluded into the ac- 
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ceptance of bills to the amount of L. 3600 Sterling, and at 
the ſame time prevented from making his recourſe good a- 
gainſt Ewart. . But what is worſt of all, thus was Ewart en- 
abled to collude with favourite creditors, and to divide his 
ſubjects among them, in what order, or by what Proportions, 
he thought fit. 

When Ewart found himſelf a bankrupt beyond poſſibility b 
of reſource, he had one courſe to follow, and one only; to 
retire into a ſanctuary, to call his whole creditors together, | 
and to declare himſelf a bankrupt. This was the only atone- 
ment which he could make for having ſo long © fought to 
* ſupport credit.” A moſt diſhonourable warfare, in which 
he had ſo long perſiſted 

Had Ewart inſtantly retired to a ſanctuary, had he called 
all his creditors together, and honeſtly confeſſed his bankrupt- 
cy, he would have been pitied, if not excuſed: his creditors 
would have divided equally among them the miſerable re- 
mains of his ſcanty fortune. This was a plain track, in 
which an honeſt man, however inconſiderate, would have 
walked. Your Lordſhips will now hear how far what Ewart 
ought to have done was different from what he did. 

Mar. 28. 176 On the 28th March 1764, he borrowed L. 200 Sterling 
from Meſſ. Foggo and Galloway, merchants in Edinburgh, 
promiſing to repay them next day, under the fal/e pre- 
tence of expecting remittances; he alſo got L. 300 Sterling 
from Mr Archibald Stewart merchant in Edinburgh, upon 
diſcounting of bills: being poſſeſſed of this ſum he repaid 
with it a like ſum, which he had borrowed from the teller of 
the Royal Bank. This was an example of gratitude to his 
| benefactor, who had put the money of many individuals in- 
to his hands, that might have deſerved greater praiſe, had it 
been leſs detrimental to other creditors equally onerous. 
After having diſcharged this obligation of gratitude, the 
next perſon with whom he had any tranſactions was his bro- 


ther-in-law George Boyd. Ewart declares, That © he met him 
| | *in 


ES. 
in the Lawn-market, who inſiſted for payment of L. 220 


“ Sterling due to him by the declarant; upon which the de- 
- 2 ſaid; That 52 was in ſuch a ſituation as obliged him to 


6 payment, and he could do nothing for him ; but if 


1 ſore bills could be of any uſe to him, he might take them; ; 
* and carrying Mr Boyd into his own room in the Lawn- 
* market, he indorſed him bills to about the extent of 
L. 260 Sterling! That he neither retired the grounds 

* of debt, nor took any receipt, or obligation for the bills 
from Mr Boyd.” 

Mr Boyd, one of the defenders, has dd the 
ſubſtance of Ewart's declaration to be true. He ſays, © That 
on the 28th (29th) March 1764, he went to Mr Ewart's 
houſe, knowing nothing earthly of his affairs, or being in 
the leaſt ſuſpicious of his inſolvency and he being abroad, 
Mr Boyd inquired at Mrs Ewart, if ſhe knew if he could 
pay the money borrowed a few days ago? To which ſhe 
anſwered, that ſhe knew not, but ihe heard him ſay he 
was much ſtraitened for money : That about two 
hours after this, he was ſent for to Mr Ewart's houſe, 
where he told him, he could not give him caſh, but, 
which was the lame thing, he would give him bills ac- 
cepted by good men. Mr Boyd adds, That Ewart gave 
him bills 0 the amount of L. 280, and ordered him to in- 
dorſe them to himſelf; and that he Mr Boyd would un- 

doubtedly have diſcharged | the debts due to him by Ewart, 
but =. confuſion Ewart was in, made him withdraw with- 
out doing it, calling out there were ſo many demands upon 
« him :” — That towards the evening of that day, or next 
morning, he was ſurpriſed to hear Meſſ. Hotchkis and Cleg- 

* horn, and others, were doing diligence; and on further 
inquiry found Mr Ewart had topped payment.“ 

Ewart having thus cleared with the tellers of the bank, 
and given what ſecurity he could to his brother-in-law, pro- 
ceeded to give his beſt aſſiſtance to o of his creditors, Meſſ. 


B Cleghorn 
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Cleghorn and Hotchkis, for the payment of their joint obli- 
gation to the Royal Bank in his favour. 3 

As the preſent queſtion does, in a great meaſure, turn 
upon the nature of the tranſactions with Meſſ. Cleghorn and 
Hotchkis, it will be neceſſary to make a recital of the fact, 
as acknowledged before your Lordihips by Ewart himſelf. 
Your Lordſhips will remember whether his behaviour was 
that of a man ſpeaking from recollection, or of one who 
was willing to charge himſelf with more offences than he had 
really committed, in order to favour the majority of his cre- 
ditors, to the prejudice of particular favourites or confi- 
dents. 

Mar.29. 1754 He declared, © That on the morning of the 29th March, 
* he called at the houſe of Mr John Syme writer to the ſig- 
„ net; and being told that he was in Edinburgh, about ten 
* O clock that ſame morning he went to the houſe of Mr 
James Hotchkis brewer, and told him, that now of ne- 
* ceffity he muſt flop payment: That Mr Hotchkis deſired the 
« declarant to go to his houſe at Stockbridge, where he and 
„Mr Adam Cleghorn would follow him; and accordingly 
they came to him there, betwixt eleven and twelve, and 
4 told him it was now neceſſary to take hold of his wines; 

and to render the matter more eaſy, would carry the 
« wines from Stockbridge, and put them into one cellar at 
„Leith: That the declarant then ſaid, Why would they do 
« ſo? it would put matters in confuſion ; but Mr Hotchkis in- 
e ſiſted farther, that the declarant /hould acquaint them where 
« his other effefts were; which he, being in a panick, accor- 
* dingly did, by telling what perſons were indebted to him, whoje 
names and ſums Mr Hotchkis took down in writing; which 
„% note the declarant gave from his memory; and, as he 
„thinks, the ſums might be about L. 1500 Sterling, or 
e thereby.” And being interrogated, © Why he fo early“ 
© communicated his ſituation to Mr Hotchkis, and to none 
other of his creditors ? declares, That on miſſing Mr Syme, 
that 


N 
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* that Mr Hotchkis was the perſon in whom he put moſt 
confidence in for advice, though he has met with very dif- 
« ferent treatment from him than he expected.“ * And 
« being interrogate, If he did not underſtand that the notes of his 
* debtors names, and ſums demanded by Hotchkis and Cleghorn, 
« was in order to enable them to proceed in diligence ? declares, 
« He did fo underſtand and beheve ; but that he was glad to dv 
« any thing. | 

Meſſ. Hotchkis and Cleghorn did not delay a moment in Mar. 29. 1764 
profiting by this friendly intimation which Ewart had made 
to them, That now of neceſſity he muſt flop payment.” On 
that very day they took out an admiral-precept, in their own 
name, and in the name of John Ewart merchant in Dum- 
fries, their co-obligant, reciting their obligation to the bank, 
and Ewart's bond of relief. | 

In conſequence of this, they uſed arreſtments in the hands Mar. 29. 30. 
of Ewart's creditors, upon the 29th, 3oth, 31ſt days of® . Kr 
March, and 2d day of April, 1764; and as in that year 3 
Iſt of April fell upon a Sunday, it is obvious, that there was 
not a moment loſt ; and that the diligence was as expeditious 
as could poſſibly be deviſed. | 

They alſo uſed arreſtments in the hands of the ſame debt-Afr. 4. 1764. 
ors, proceeding, by authority of your Lordſhips, on the un- 
regiſtered bond of relief. 
Ihe bank conveyed the bond for L. 1500, together with 

intereſt, amounting to L. 83: 9: 9, to Meſſ. Hotchkis and 

Cleghorn. 8 

Upon the bond, aſſignment thereof, and bond of relief, Apr. 5. 1764. 
Meſſ. Cleghorn and Hotchkis obtained letters of horning a- 
gainſt Ewart; and the letters were executed that ſame day. 

The wines and rum belonging to Ewart were poinded up-Apr.t2.1764; 
on this horning, viz. two hogſheads of claret, at L. 42, and 
98 gallons of rum, at 7 s. the gallon, amounting to L. 34, | 
6 s. Sterling. 1 | | 
The houſehold-goods at Stockbridge belonging to Ewart,apr.: 2.1 754: 
| | together 


12 
together with ſome wines, and other liquors there, to the a- 
mount of L. 275: 1: 3 Sterling, were poinded alſo upon the 
ſame diligence. 

Apr 18.1764 In like manner, the houſehold- furniture in Ewart's houſe 
at Edinburgh, to the amount of L. 124, 5 s. Sterling, was 
poinded. ; | 

From the execution of this laſt poinding, it appears, that 
Angus Macdonald, another creditor, claimed to be conjoin- 

/ ed in the poinding, after that the meſſenger had apprehend- 
ed the goods, but before they were carried to the market. 
croſs for the ſecond appriſement ; but that this claim was re- 
fuſed by the meſlenger. | | 

July 13.1764. That the whole of the diligence done by Meſſ. Hotchkis 

and Cleghorn may be ſeen at one view, it is fit to obſerve, 
that on the 13th July 1764, they obtained decreet before the 
High Court of Admiralty for payment of the bank-debt. 
But this decreet is in abſence, upon a cauſe neither maritime 
nor mercantile. And beſides, it is, in another reſpec, er- 
roneous ; for it goes out in the name of John Ewart, as 
well as of the other two ſureties, although the aſſignment 
from the bank be taken to Meſſ. Cleghorn and Hotchkis a- 
lone. 

It will now be proper to ſtate the nature of that diligence 
which was done by George Boyd, Ewart's brother-in-law. 
Your Lordihips have heard, that when Ewart indorſed the 
bills to Boyd, he neither retired the ſecurity which he had 
formerly granted to Boyd, nor even took receipts for the bills 
ſo indorſed. 

| It appears, that thoſe bills were indorſed to Boyd by in- 

dorſations filled up with Boyd's own hand; and that moſt 
of them were again indorſed by Boyd to one Brown. 
Boyd, however, being adviſed, that his tranſactions with 
Ewart were hable to challenge, endeavoured, by another me- 
thod, to eſtabliſh his preference. 
Apr. 2-1764 He took out a libel, before the ſheriff of Edinburgh, a- 


gainſt 
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gainſt Ewart, concluding for payment of “L. 100 Sterling 
« of principal, contained in his promiſſory note dated 14th 
« December 1762, as a balance due by him to the purſuer at 
& ſettling accounts at the date thereof, and intereſt thereof, 
« nomine damnt, from the date thereof, and in time coming 
« quring the not payment. The promiſſory note beay © at 
« ſettling all accounts.” Why the word all was omitted in 
the libel, will hereafter appear. 
He concluded alſo for payment of the ſum of L. 114 
“Sterling, contained in the ſaid James Ewart's accepted bill 
4 to the purſuer, dated 14th of March laſt (1764), payable 
4 one day after date, and intereſt thereof ſince the 15th of 
the ſaid month of March laſt, and during the not payment, 
„ with L. 42 Sterling of expences of plea.” This libelled 
ſummons contained warrant for arreſting. 
Boyd accordingly uſed arreſtments in the hands of the Apr. 2. & 3. 
debtors in the bills. | | 784. 
He obtained decreet againſt Ewart on the dependence. Apr. 4. 1764, 
His next ſtep was, to bring an action of- forthcoming a- 
gainſt the debtors in the bills. And here your Lordſhips 
will give your attention to the farce conducted between Boyd 
and his brother-in-law, the bankrupt. In the action of 
forthcoming, ſome of the debtors failed to appear: although 
Boyd had received the bills from the bankrupt himſelf, and 
had filled up the indorſations in his own name; yet he took 
a diligence againſt the bankrupt for recovering them out of 
his hands. And the decreet of forthcoming bears, © That Apr. 11. 2764 
in conſequence of the ſaid interlocutor granting diligence, 
* and the ſame being ſhewn to the ſaid James Ewart, he pro- 
„ duced the fix bills before narrated, accepted by the defend- 
* ers, 1n the forthcoming.” 
Boyd upon this did obtain decreet of forthcoming, Apr. 25. 71764. 
By means of this colluſion, and the diſcovery thereby 
made of the debtors of the bankrupt to his own brother: in- 
law, has Boyd recovered a conſiderable ſum of money. 
C Boyd 
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ar. 16. 1564. Boyd raiſed and executed another libel againſt Ew rt, tor 


payment of L. 100 Sterling, contained in a bill of exchange 


drawn by Ewart, accepted by John Armſtrong of Wrae, in- 


dorſed for value by Ewart to Boyd, and again indorſed by 
Boyd to James Boutchart merchant in Arbroath ; * which bill, b 


as thi libel bears, © the complainer has reaſon to fear either 


* has [not been], or will not be paid by the perſon upon 
* whom it is drawn; ſo that it muſt come back upon _ 
complainer, who will be obliged to pay the ſame to the 

ſon he gave it to, whereby the complainer 1s intitled to re- 
courſe againſt the ſaid James Ewart, and who 1s liable to 
him of [in] the ſaid principal ſum, annualrents, exchange, 
and re-exchange.” 


'This libel alſo contains a concluſion for payment of L. 49, 
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98. 7d. Sterling of principal, and intereſt from 22d Septem- 


ber 1762. The narrative as to the nature of this debt is con- 
ceived in the following words: © Likeas the ſaid James Ewart, 
* by his miſſive letter, bearing date 22d September 1762, 
addreſſed to the complainer, acknowledges, that he was 
owing to the complainer L. 49: 9: 7 Sterling money, which 
was contained in an account due by William Lockhart, 
grandſon of William Lockhart of Wickinſhaw, to the com- 
plainer, and obliged himſelf to pay the ſame with intereſt to 
the complainer from the date of the ſaid letter.” 
Thus did Boyd firſt obtain decreet for L. 100 contained in 
a promiflory note in December 1762, being as the balance 
* at ſettling all accounts;“ and then, bring a new action 
for payment of upwards of L. 50, contained in an obligatory 
miſſive dated September 1762. This is the more extraordi- 
nary, becauſe Boyd did, before the Lord Ordinary, declare, 
under his hand, that he received the promiſſory note Decem- 
ber 1762 *in full of all Ewart owed him at that time.” 
The libel of the 16th April 1764 contains warrant for ar- 
reſting; and, in conſequence thereof, Boyd uſed arreſtments 
| in 
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in the hands of Campbell, Rattray, ind Sconces, three of the 
debtors in the bills above mentioned. 

Such is the nature of the diligence uſed by Meſſ. Hotchkis 
and Cleghorn, and by Boyd: It may be fit, in a very few 
words, to ſtate the nature of the diligence aſed by John Mac- 
intoſh upon his great debt of L. 3600 Sterling. 

This debt took its riſe from dealings between Ewart and Mr 
Macintoſh, who reſided at London, and was altogether in re 
mercatoria. Macintoſh therefore proceeded to conſtitute it be- 
fore the High Court of Admiralty, and obtained decreet ac-Apr. 17.1764. 
cordingly. On this decreet horning and caption were raiſed, 

After that Ewart's effects within reach had been attached 
by his favourite creditors, in conſequence of the colluſive 
tranſactions already mentioned, he thought fit to execute a 
truſt-deed for behoof of his creditors. The conveyance was Apr. 25. 1764. 
to James Spence, and failing him to David Ruſſel, one of the 
purſuers. And as James Spence declined to accept, the truſt 
has devolved on David Ruſſel. 

About the beginning of June 1764, Ewart withdrew from 
the ſanctuary, and was impriſoned in the tolbooth of Edin- | 
burgh, by virtue of the letters of caption obtained at the in- June 14. 1764. 
ſtance of John Macintoſh. 

Upon an application to your Lordſhips, in name of John que 16.1764. 
Macintoſh, Ewart was brought to your Lord{hips bar, and 
underwent a long examination in preſence. It would appear, 
that he did not clear himſelf of the charge of fraud brought 
againſt him; for your Lordſhips ſaw cauſe for remitting him 
to priſon, there to remain until liberated by a ſpecial warrant 
of court. 

Ewart did thereafter inſiſt in a ce/jio bonorum. The purſuer 
John Macintoſh had reaſons for oppoſing this cee; but ſome 
neglect having happened as to conſignation of the aliment, 

Ewart was intitled to demand his liberty, and was accor- 
dingly liberated without waiting the event of the ce//0. 


All 


* 1 

All the creditors of Ewart, excepting thoſe favoured by 
him, have acceded to the truſt- right, to the effect of diveſting 
the bankrupt, and of intitling the truſtee to levy the effects 
for their common behoof. | 

An action has been brought into court by David Ruſlel the 
truſtee, under the authority of the acceding creditors, -and by 
John Macintoſh perſonally, concluding, That -Ewart ſhould 
be declared a notour bankrupt, in terms of the ſtatute 1696; 
that the colluſive diligences and ſecurities obtained by certain 
confident creditors of Ewart, in conſequence of his fraud and 
theirs, ſhould be reduced; and that they ſhould be decerned 
to pay the ſums which they have received, by virtue of the 


diligence thus uſed, and the ſecurities thus obtained, to the 


July 16.1765. 


purſuer David Ruſſel, for behoof of the whole creditors. 

The cauſe was called before the Lord Gardenſton Ordina- 
ry; the parties were heard; there were given in before his 
Lordſhip, a condeſcendence for the purſuers, anſwers for 
Meſſ. Hotchkis and Cleghorn, and anſwers for George 
Boyd. | | 

The Lord Ordinary was pleaſed to pronounce the following 
interlocutor: Having again conſidered this condeſcendence, 
* and anſwers thereto, makes aviſandum therewith to the 
Lords, and appoints both parties to give in memorials to 
* the Lords.“ 

In obedience to the interlocutor of the Lord Ordinary, the 
following memorial is humbly offered on the part of the pur- 
ſuers. 3 | 

The conſequence of the preſent queſtion is briefly this: Ei- 
ther all the creditors of Ewart will ſhare in an equal dividend 
of his ſubjects ; or his favourite creditors will draw their pay- 
ment, in conſequence of the aid afforded to them by the 
bankrupt, while his other creditors, to the amount of L.5coo, 
will draw no more than their equal dividend of L. 1200, the 
value of his heritable ſubjects. 

n 


1 1311 


In treating of this queſtion the purſuers will not reſt their 
plea upon the ſtatute 1621, nor even upon the ſtatute 1696, 
excepting in ſo far as Boyd may be concerned. They will 
refer to that equity and ſound reaſon upon which the Civil 
law proceeded, and upon which the judgment of your Lord- 
ſhips always proceeds. | 
An obſervation made by Sir George Mackenzie in his Com- 
mentary upon the act 1621, is well known: it is expreſſed 
not only with his uſual elegance, but with a preciſion un- 
uſual. In laws which are founded upon the principles of 
„ reaſon, extenſions from the ſame principles are very natu- 

ral; and in laws which are introduced for the obviating of 

cheats, extenſions are moſt neceſſary; becauſe the ſame 

ſubtile and fraudulent inclinations which tempted the 
_ debtor to cheat his creditors, will eafily tempt him likewiſe 
to cheat the law, if the wiſdom and prudence of the judge 
« did not meet him where-ever he turned.” 

According to Sir George Mackenzie's expreſſion, the pur- 
ſuers intreat your Lordſhips, © to meet this bankrupt where- 
« ever he turns,” and to meet thoſe creditors who endeavour 
to turn with him. 

What was the condition of Ewart = ke 29th March 
1764? what ought to have been his conduct? and what the 
conduct of his creditors? Upon the determination of theſe 
queſtions it is that the cauſe now before your Lordſhips 
does in a great meaſure depend. 

On the 29th March 1764, Ewart knew himſelf to be irre- 
coverably bankrupt : as he had never balanced his books, he 
could not know to what depth of ruin he was ſank, but he 
knew himſelf ruined ; he was ſenſible that to anſwer the juſt 
demands of his creditors, and particularly of John Macin- 
toſh, was impoſſible ; that phantom of credit, to which he 
had hitherto owed his protection, was now about to aban- 
don him for ever; although he had never deceived himſelf, 
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yet he had deceived the perſons who had the misfortune to 
be connected with him in trade. 15 

What ought to have been his conduct in ſuch circumſtan- 
ces is obvious. He had two paths to follow: either the plain 
and direct one, of openly telling all his creditors without re- 
ſerve that he was a broken man; or the other, of giving this 
information to ſome few favourite creditors. By following 
the former courſe, he would have put all his creditors upon 
an equal footing, and have enabled them to join in common 
meaſures, for the behoof of all concerned ; by following the 
latter courſe,” he might enable ſome particular perſons to uſe 
precipitate diligence, and to attach his effects in the hands 
of thoſe indebted to him. 

This meaſure, of making an unlimited and impartial diſ- 
covery of the ſtate of his affairs, was ſo natural in itſelf, that 
it muſt have been the firſt that occurred to his mind ; he 
could not have acted wrong, but upon thought and mature 
deliberation. | | 

Unhappily for him, he deviated from the right courſe, 
and proceeded from one act of fraudulent partiality to ano- 
ther, until he had preferred his favourite creditors, and left 
the others no remedy but that of the law ; a remedy which 
cannot be obtained without hurt to his own character, : 
without reflecting on the few creditors whom he favoured. 

His firſt ſtep was, to borrow money from Foggo and others, 
in order to ſatisfy the debt due to the tellers of the bank. 
This was unpardonable in him, becauſe he knew that he 
was not able to repay what he had ſo borrowed ; and indeed, 
as appears from his declaration, had not the moſt remote 1n- 
tention of repaying. The tellers of the bank were not to 
blame in receiving ſatisfaction of their debt : they knew 
nothing of his circumſtances, of what he had done, or of 
what he intended to do: it was not conſiſtent with his plan 
to make them acquainted with his bankruptcy ; that my 
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have tied up his hands at once, and prevented him from e- 
ſtabliſhing any undue preference among his creditors. 

His next ſtep was, to procure a moſt injurious preference 
to George Boyd his brother-in-law: He directly confeſſed to 
Boyd, that he was obliged to ſtop payment, but that he 
would put indorſed bills into his hands; and though, accor- 
ding to Boyd's own aſſertion, the debt due was but L. 220, 
Ewart put indorſed bills into his hands to the amount of 
L. 280; at the ſame time Ewart was ſo very careleſs of his o- 


ther creditors, that he neither retired the documents of debt, 


nor took receipts for the bills indorſed in payment. 
The next ſtep which Ewart propoſed to take, according to 
his own account of the matter, was right and unexception- 


able; that of informing his agent, Mr John Syme, of his ab- 


ſolute and irrecoverable bankruptcy. It happens, however, 
that the only right ſtep which he ever propoſed to take was 
not taken. It ſeems Mr Syme was not in Edinburgh; and 
it never occurred to Ewart, that though Mr Syme was not, 
yet that ſome man of confidence, intruſted with Mr Syme's 
affairs, muſt have been in town; neither did it occur to Ew- 
art, that he muſt have had many impartial acquaintance in 
Edinburgh, capable of adviſing him, if he needed advice, in 
Mr Syme's abſence. Had he mentioned his condition to any 
of his brethren in the bank, there would have been little oc- 
caſion for this action. 


Inſtead of ſeeking any advice from diſintereſted perſons, he 


immediately repaired to Hotchkis, one of his creditors, and 


told him, That now of neceſſity he muſt flop payment.” Hotch- 
kis defired him to go to his houſe at Stockbridge, where he, 
and Mr Adam Cleghorn, another creditor, bound with 
Hotchkis, would follow him. Accordingly they came to Ew- 
art, in an hour or two after; told him, it was now neceſlary 
to lay hold of his wines; and propoſed to convey them to 
Leith. Hotchkis © infiſted farther, that Ewart ſhould ac- 
** quaint them where his other effects were; which he, being 

cc in 


glad to do any thing” 


«* facts which had happened at the diſtance of ſeveral months, 


„ ſach an occaſion, can paſs for an unexceptionable evi- 
„ dence.” 
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in a panick, accordingly did, by telling what perſons were 
«* indebted to him; whoſe names and ſums Mr Hotchkis 
* took down in writing.” Ewart underſtood that © this was : 
* in order to enable them to proceed in diligence;” And he ; 
adds by way of palliative, in his declaration, That he was 


As Ewart underſtood, ſo it was: Meſſ. Hotchkis and Cleg- 
horn proceeded to the moſt expeditious diligence, and in 
conſequence thereof, arreſted in the hands of thoſe very debt- 
ors whoſe names and debts had been ſo officiouſly communi. 
cated by Ewart. 

In the anſwers made for Hotchkis and Cleghorn it is ſaid, 
that Hotchkis was much incenſed at Ewart; and when he 
aſked his advice, that Hotchkis © adviſed him to hang him- 
* ſelf, which was the Engliſh way.“ But notwithſtanding 
this advice, perhaps not proper to be repeated in a court of 
Juſtice, it is acknowledged that Hotchkis gave him the other 
advice, of going to Stockbridge; and as Hotchkis and Cleg- 
horn immediately followed him to Stockbridge, there can re- 
main no doubt, that Ewart ſpoke truth to your Lordſhips, 
when he declared, that they had appointed to meet him there, 

The converſation about the neceſſity of taking hold of his 
wines, is denied by Hotchkis and Cleghorn : whether their de- 
nial or Ewart's narrative be moſt natural, 1s ſubmitted to your 
Lordſhips. | 
One thing was inſinuated before the Lord Ordinary, 
and may poſhbly be repeated, That it is humbly ſub- 
„ mitted, how far a declaration taken from a perſon who 
vas ſummarily brought before the court, to anſwer as to 


“ without any previous notification of what he was to be ex- 
« amined upon, or time given him to recollect himſelf, and 
under all the confuſion which one is apt to fall into on 
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The anſwers to this obſervation are drawn, 1½, From the 
juſtice of your Lordihips, who will not permit any one to be 
examined at your bar while in confuſion, and without due 
recollection : 2dly, From the tenor of the declaration itſelf, 
which is diſtinct and explicit. The defenders are greatly miſ- 
taken, if they ſuppoſe, that much previous recollection is ne- 
ceſſary, in order to enable a man to ſpeak truth: The practice 
itſelf, of taking judicial declarations de plan, {ſuppoſes the 
contrary. | 

The fact as to taking down the names of Ewart's debtors, 
and the extent of the debts, is acknowledged : but an excuſe 
is made for it, which ſhall be given in the words of Meſl. 
Hotchkis and Cleghorn themſelves. It is ſaid, That, after 
various converſations, * Mr Hotchkis proceeded to interrogate 
* him concerning the debts which he had informed him was 
* owing at the time thoſe papers | the rights to Ewart's heri- 
© table ſubjets] were ſent him; and received for anſwer, 
That theſe debts were ſtill owing ; and that ſome of them 
were good, and ſome of them were bad. They then pro- 
ceeded to aſłk him more particularly concerning thoſe debts; 
and as they were informed of ſome other perſons with 
whom Ewart had had dealings, and who owed him money, 
they interrogated him likewiſe concerning them, particu- 
* larly Nathaniel Duke, Mr Scot of Shelf hill, and others; 
* and, after all, they aſked him a general queſtion, Whether 
any other perſon owed him money ? and they received in- 
formation but of one debtor of his, whom they knew not of 
“before, by means of this converſation, viz. one Neil Mac- 
„ kellar near to Inverary.” | 

With reſpect to this apology, your Lordſhips are intreated 
to obſerve, 1//, That if Hotchkis became bound with Ewart 
upon the faith of his heritable ſubjects, as he has repeatedly 
aſſerted before the Lord Ordinary, it was odd, that he ſhould 
at that time have inquired, who were his perſonal debtors. 
2dly, As ſo long a time intervened between his receiving thoſe 

E papers, 
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cerned Ewart, and as his declaration preceded the anſwers 
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papers, 3oth June 1763, and this converſation 29th March 
1764, it was odd to ſuppoſe, that the ſame debts, if unex- 
cepdonable, til remained ouſtanding. 34%, It is very parti- 
cular, that they, whoſe tranſactions in buſineſs were ſo little 
connected with thoſe of Ewart, ſhould be ſo ſpecially informed 
of Ewart's debtors; and ſtill more particular, that they ſhould 
be able to recollect their names. 4thly, It is acknowledged, 
that Ewart did not, at the Stockbridge conference, make 
mention of all his debtors; but that Meſſ. Hotchkis and 
Cleghorn afterwards came to be informed of ſome debtors 
whom Ewart had omitted to mention. Now, it is beyond 
meaſure ſtrange, that Meſſ. Hotchkis and Cleghorn ſhould re- 
member, or not remember, juſt as Ewart did, with the ſingle 
exception of one man: Nay more, that they ſhould miſtake 
juſt as he miſtook, as in ſuppoſing Scot of Shelfhill to be 


Ewart's debtor, while he was not. 5thly, and /aftly, It is na- 


tural to ſuppoſe, that the names of the debtors were taken 
down in the order of inquiry ; that 1s, firſt the old debtors; 
next, Scot of Shelfhill, Nathaniel Duke, and the others of 
whom Meſſ. Hotchkis and Cleghorn had heard; and laſtly, 
Mackellar, the only perſon of whom they had not heard. 
Now it happens, that the liſt in queſtion has been exhibited 
by Hotchkis; and the very firſt name that occurs 1s © Neil 
* Mackellar near Inverary, L. 255; whereas, according to 
the hypotheſis of the defenders, his name ought to have 
been laſt inſerted. The ſecond name in the liſt is Ro- 
** bert Scot of Shelfhill, L. 45;” whereas all the ſuppoſed 
old debtors, concerning whom the original inquiry was, 
ought to have been inſerted before him. 

Thus it appears, that Ewart, with leſs previous recollec- 


tion, gave your Lordſhips a fuller narrative of the proceed- 


ings at Stockbridge, than the defenders have been able to do. 
And indeed, as the inquiry before your Lordſhips chiefly con- 
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for Meſſ. Hotchkis and Cleghorn in a full year, it is no won- 
der, that his account ſhould be more accurate than theirs. 

80 much having been ſaid as to the fact reſpecting Meſſ. 
Hotchkis and Cleghorn, the purſuer will beg leave to make 
the following deductions, naturally ariſing from it. 
Immo, It would ſeem, that ſo exact an inquiſition made into 
a man's debtors, followed by inſtant diligence upon the 
debts due, has all the appearance of a previous ignorance of 
thoſe debts, not of a previous knowledge; and when ſuch 
uſeful inquiſition is made remotis arbitris, and without the 
knowledge of the other creditors, concerning one who pri- 
vately confeſſes, that now of neceſſity he muſt flop payment, it 
cannot, in fair conſtruction, be interpreted otherwiſe, than 
as a colluſive tranſaction between the fraudator, as the Roman 
law terms the bankrupt, and his favoured creditors. 

If the diligence done by Meſſ. Hotchkis and Cleghorn, in con- 
ſequence of information thus received from Ewart, ſhould be 
ſuſtained, your Lordſhips will at once perceive, what muſt be 
the inevitable conſequences: Whenever a perſon perceives him- 
ſelf to be irretrievably bankrupt, he will have it in his power 
to confide this ſecret to any one of his creditors, to point out 
the names of his debtors, to ſpecify his effects, to give infor- 
mation where, and by what diligence they are attachable. The 
knowledge of ſuch ſecrets, even for a ſingle day, will be ſuf- 
ficient to enable the creditor intruſted to proceed in diligence ; 
and, according to the hypotheſis of Meſſ. Hotchkis and Cleg- 
horn, will be ſufficient to diſappoint other creditors equally 
onerous, though not equally well informed. 

Suppoſe that Ewart, inſtead of giving his information 
from memory, had taken his books with him to Stockbridge, 
in the ſame manner as he afterwards took them to the ſanctu- 
ary, the only difference would have been, that his informa- 
tion to his confident might have proved more exact and co- 
pious. But information. given from memory, ſerved the 
purpoſe juſt as well as information from books would have 

done. 
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done. Now, will Meſſ. Hotchkis and Cleghorn aſſert, that 


it would have been lawful for Ewart to have expoſed his 
books to them, without the knowledge and participation of 
his other creditors ? and that it would have been lawful for 
them to have done diligence, as they might'be directed from 
inſpection of thoſe books? If they aflert this, it will be in- 
cumbent on them to ſhow, how the creditors of a bankrupt 
can come in par paſſu for their reſpective debts, if the bank- 
rupt {hould be inclined to ſhew a partial favour to any one of 
their number. If they acknowledge, that ſuch information 
if given by Ewart from his books, would have been unlawful, 
it will be incumbent on them to ſhow, what difference there 
is, in its conſequences, between the ſuppoſed and the real 
caſe. | | 

The Roman law, upon the reaſons of equity, provided a- 
gainſt all colluſive devices and contrivances between the 
bankrupt and his favoured creditors. This was in an eſpecial 
manner provided againſt by the noted edit, Quæ fraudationis 
cauſa geſta erunt; concerning which there is a whole title in 
the Pandects; and Ulpian, in explaining the words gue Frau- 
dationis cauſa geſta erunt, thus ſpeaks, Quodcunque igitur fraudis 
cauſa factum eſt, videtur his verbis revocari, qualecunque fuerit ; 
nam late iſta verba patent; 1. 1. $2. D. d. t. And again, l. 10. 
S 5. Puod ait pretor ſciente, ſic accipimus, te conſcio et fraudem 
participanti. 

The purſuers, inſtead of multiplying paſſages to the ſame 
import, will beg leave to obſerve, that the conference at 
Stockbridge, and the conſequences thence ariſing, ſeem to 


fall directly under the words of the edict, as explained by 


the Roman lawyers; and if thoſe lawyers have proceeded 
upon the reaſons of equity and good faith, the purſuers are 
aſſured, that your Lordſhips judgment will concur with 
theirs. : 
There is one particular exception which the Roman law- 
vers make; and it ſeems a moſt juſt exception: Uta demum re- 


wvocatur, 
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vocatur, quod fraudandorum creditorum cauſa ſactum eft, fi eventum 


fraus habuit; 1. 10. § 1. D. d. t. Under this exception in- 


deed the caſe of Meſſ. Hotchkis and Cleghorn may fall; 
for the purſuers will now endeavour to ſhew, that the dili- 

ence done by them in conſequence of Ewart's colluſion is 
abſolutely inept: and this is a ſeparate conſideration which 
the purſuers beg leave to ſuggeſt, independent of the circum- 
ſtances of connivance and colluſion occurring from the facts 
as already recited. 

Your Lordſhips have heard of the admiral-precept 29th 
March 1764, reciting the obligation to the bank by Meſſ. 
Hotchkis, Cleghorn, and John Ewart, and the bond of relief 
to them by James Ewart ; you have alſo heard of the arreſt- 
ments uſed in conſequence of this precept ; and of the decreet 
in abſence obtained before che admiral by Meſſ. Hotchkis 
and Cleghorn. Now the purſuers humbly apprehend, that 
all this diligence was inept, and can have no conſequence in 
law. | 

Ewart the bankrupt was debtor to Meſſ. Hotchkis and 
Cleghorn, by his bond of relief, and in no other way whate- 
ver. The admiral's precept, and all the diligence conſequent 
thereon, do relate ſingly to this bond of relief; fo allo does 
the decreet in abſence obtained before the admiral. 

In cauſes mercantile and maritime, the admiral has an ori- 
ginal juriſdiction. An action on a bond of relief to co-obli- 
gants in a bond to the bank, 1s a cauſe neither maritime nor 
mercantile. It muſt be acknowledged, that decreet may paſs 
before the admiral-court in cauſes neither maritime nor mer- 
cantile ; but th:s is only in conſequence of the conſent of par- 
ties, appearing, and thereby prorogating the juriſdiction of 
the court; and therefore, if ſuch decreet paſſes in abſence, it 
is void. Now, fo it happens, that the proceedings before 
the admiral were wholly in abſence : the bankrupt, though 
he aided Meſſ. Hotchkis and Cleghorn in the preliminaries 


to the proceedings before the admiral, yet he omitted to aid 
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them with his appearance for prorogating the juriſdiction of 
the admiral. 3 


And here it will be neceſſary to obſerve, that the purſuer 
John Macintoſh did not fall into the like error, when he in- 
ſiſted in an action, and obtained decreet, againſt Ewart, be- 
fore the admiral- court; for that the whole of his debt there 
purſued was contracted in re mercatoria; and in ſuch cauſes 
the admiral has, beyond all controverſy, an original juriſ- 
diction. 

The purſuers, having ſaid thus much of the nature and 
conſequences of the tranſaction with Meſſ. Hotchkis and 
Cleghorn, and of the diligence uſed by them, will proceed to 


make a like inquiry with reſpect to Mr Boyd, the brother: in- 


law of the bankrupt. 

And here, in the entrance, it will be fit to obſerve, that 
Mr Boyd repreſents himſelf as totally eſtranged from Ewart 
the bankrupt, in conſequence of ſome rupture between them, 
whereof the cauſes are not explained. 

The purſuers have no opportunity of knowing whether a 
cordial and uninterrupted friendſhip ſubſiſted between the 
two brothers; they learn however, from Mr Boyd's own pro- 


_ duction, that the two brothers had frequent intercourſe together 


in the way of buſineſs. It appears, from Mr Boyd's own ac- 
knowledgment, that Ewart was his cautioner in a bank-cre- 
dit: at what time this credit commenced, does not appear; 
certain it is, that it was not recalled in conſequence of the 
ſuppoſed quarrel between Boyd and Ewart. 

It appears, that on the 22d September 1762, Ewart be- 
came bound by his letter to pay to, Boyd L. 49: 9: 7 Ster- 
ling; that, on the 14th December 1762, Ewart granted a 
promiſſory note to Boyd, for payment of L. 100 Sterling, as 
* the balance at ſettling al accounts” between them; that 
Ewart, on the 3oth January 1764, indorſed to Boyd a bill 
accepted by one Armſtrong; and that, on the 14th March 
1764, he accepted a bill to Boyd for L. 114 Sterling. 
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How far all this intercourſe is conſiſtent with the ſuppoſi- 
tion of a ſubſiſting quarrel between the brothers, is humbly 
ſubmitted ; and indeed it ſeems acknowledged by Boyd, that 
before Ewart's bankruptcy, a reconciliation had enſued. 

It would ſeem, that the fruits of this reconciliation appear 
in the indorſations which Ewart made to Boyd in ſecurity of 
the debts which the purſuers mult at preſent ſuppoſe were 
due to Boyd. In their account of this tranſaction, the two 
brothers vary. Ewart affirms, that he told Boyd, © He was in 
« ſuch a ſituation as obliged him to ſtop payment, and could 
„do nothing for him; but if ſome bills could be of any uſe 
* to him, he might take them; and that accordingly he in- 
dorſed the bills. Boyd, on the contrary, affirms, That Ew- 
art ſaid he could not give him caſh, but, which was the 
ſame thing, would give him bills, accepted by good men ; 
that he was ſurpriſed to hear, that evening, or next day, that 
Meſſ. Hotchkis and Cleghorn were doing diligence againſt 
Ewart; and that, upon mquiry, he found that Ewart had 
ſtopped payment. 

The purſuers will be bold to aſſert, that this /upri/e was 
affected, and inquiry concerning the ſtate of Ewart's affairs 
altogether ſuperfluous. 

In a queſtion among the creditors of Ewart, the account 
of a private converſation between Ewart and a creditor ſo 
nearly connected with him, 15 more credible as related by 
Ewart than as related by that creditor. But the matter reſts 
not here; for Boyd himſelf implicitly confeſſes his knowledge 
of Ewart s condition, as will appear from the circumſtances 
following. 1/, He confeſſes,” that he went in the morning 
to demand payment from Ewart; and from comparing his 
account with the accounts given by Ewart, Meſſ. Hotchkis 
and Cleghorn, it 1s plain, that he went very early in the 
morning. Ewart was not at home, but Ewart's wife told 
Boyd, that ſhe heard her huſband ſay, he was much ſtrait- 
ened for money.” 2dly, When he met with Ewart on that 
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ſame morning, Ewart told him, © He could not give him 
* caſh, but, which was the ſame thing, he would give him 
* bills accepted by good men.” Here your Lordſhips will 
obſerve, that Boyd wanted caſh, that Ewart acknowledged 
that he could not give him caſh, but offered to give him an 


equivalent, bills accepted by reſponſible perſons. If Boyd 


had no ſuſpicion of Ewart's circumſtances, why did he take 
upon himſelf the negotiating of thoſe bills, inſtead of lea- 
ving them with Ewart? And if Ewart was a god man, what 
occaſion was there to invert the ſecurity, and to have recourſe 
to other good men? 3dly, If Ewart's credit had been entire 
in the perſon of Boyd, why was the ſum of L. 280 due by 

o men indorſed either for payment or ſecurity of L. 220, 


the ſum ſaid to be owing by Ewart to Boyd? The differ- 


ence is more than one fifth, or 20 per cent.; and Boyd has o- 
mitted to inform your Lordſhips on what account this /mall 
premium was given. 4thly, Boyd acknowledges, that Ewart 
Jeft the bills for L. 280 in his poſſeſſion, without ſo much as 
retiring the grounds of debt, or of taking a receipt for the 
bills fo left; and © the confuſron Ewart was in made him with- 
* draw without doing it, calling out, there were ſo many de- 
* mands upon him.” Here Ewart 1s in ſuch confuſion, that 
he omits taking either receipt for the debt or for the bills ; 


although in his own houfe, he withdraws from his brother-in- 


law, the creditor ; and leaves him with theſe remarkable, 
though abrupt words, There are ſo many demands upon me ! 
Notwithſtanding all this, Boyd had no ſuſpicion of Ewart's 
circumſtances ; was ſurpriſed to hear in a few hours that Meſſ. 
Hotchkis and Cleghorn, the creditors preferred /ecundo loco, 
were doing diligence; and learnt upon inquiry, that Ewart 
had ſtopped payment. | 

Parties are apt to ſee their own cauſe by a falſe light; and 
therefore the purſuers will not infinuate any thing which 
may reflect upon the candor of Boyd's narrative. Thus 


much, however, that very narrative, as confirmed by EW]. 
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art's declaration, authoriſes them to ſay, that Boyd is miſta- 

ken, and that Ewart ig in the right: for Boyd's narrative 

clearly ſhews, that he was at that very moment in the know- 

ledge of Ewarts bankruptcy. 

Had Boyd claimed upon his preference as ariſing from the 
indorſed bills, it is beyond all doubt that his claim would 
have been rejected, in a competition with the other creditors 
of Ewart. The ſtatute 1696, and the deciſions of your Lord- 
ſhips, together with the opinions of the Roman lawyers, 
which are uſed, not for authority, but for illuſtration, are ſo 
clear under this head, that it would be treſpaſſing upon your 
Lordſhips indulgence, were the purſuers to inſiſt upon them 
at greater length. Boyd indeed appears ſenſible of this; for, 
in the debate before the Lord Ordinary, he urged, that he 
was ignorant of the law; and believed the indorſations to be 
good until he was better informed. The purſuers cannot o- 
mit obſerving, that the defenders, in this caſe, acknowledge 
great ignorance of the law. Hotchkis being an Enliſhman 
urged, that he knew not what an execution of poinding was; 
Boyd believed, that the indorſation of bills in ſecurity or 
payment, made by a bankrupt at the very moment of his 
bankruptcy, were available. All this was owing to ignorance 
of the law. But it appears, that this ignorance is pleaded, 


not to excuſe from penalties, but to eſtabliſh a preference in 


their own favour over the effects of the bankrupt, to the pre- 
judice of other creditors equally onerous. 

Itis ſaid, That Boyd, upon being informed of his miſtake 
in law, gave back the bills to Ewart, and then inſiſted in ar- 
reſtments and forthcomings againſt the debtors in thoſe bills. 
But this was not the method of atoning for his ignorance 
in law. It is humbly apprehended, that having once procu- 
red a tranſmiſſion from the bankrupt, he was not at liberty 
to retroceſs him; and in conſequence thereof to attain, un- 
der the form of legal diligence, what by direct colluſion he 
could not obtain. The argument uſed in the queſtion with 


Meſl. 
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Meſſ. Hotchkis and Cleghorn does a fortior: apply to Boyd, 
whoſe knowledge of Ewart's debtors aroſe ſingly, by his 
own confeſſion, from this circumſtance, that Ewart indorſed 
to him the bills due by thoſe very debtors. 

Further, under this head, the purſuers will beg leave to 
obſerve, that Boyd, upon the principles of the act 1696, 
muſt thew, that he paid value for the bill of L. 114 Sterling, 
dated March 1764. It is not enough tor him to ſay, that 
Ewart accepted this bill for value received. And the purſuers 
are the more inquiſitive into the nature of this tranſaction, 
becauſe they obſerve that Boyd has ſought decreet againſt 
Ewart for L. 49: 9 : 7, as due by Ewart's letter dated Sep- 
tember 1762, after that he had obtained decreet for payment 
of Ewart's promiilory note dated 1762, as the balance due 
at ſettling all accounts. When matters are conducted in this 
unaccountable way, it is neceſſary that the creditors of a 
bankrupt be upon their guard. 

The purſuers are ſenſible that they have already treſpaſſed 
too far upon the indulgence of your Lordſhips; and there- 
fore will conclude with obſerving, that hei are not pleading 
for any preference upon the effects of this unhappy man, 
ſames Ewart; they only ſeek to prevent the preference of 
{ome few favoured creditors, who uſed diligence, whether 
formal or informal, in virtue of private information recei- 
ved from the bankrupt himſelf, that “he was in ſuch a ſitua- 
tion as obliged him to {top payment.” 


ln reſpeft whereof, &c. 
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